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BY  THE  SENATE,  Fcbruary  22,  1856. 
Read  and  ordered  to  be  printed. 

By  ordef, 

C.  HARWOOD,  Secretary. 
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REPORt  Of  tHE  JMAJORITY. 


Mr.  Wallace,  chaitman  of  the  Committ<Se  on  Elections,  sub- 
iaitted  the  follo\Viilg 

REPORT: 

The  Committeo  on  Elections  report  that  they  have  eT^arained 
the  returns  of  the  judges  of  elections  for  State  Sen?itors,  for  the 
counties  of  Kent,  Baltimore,  Talbot,  Dorchester,  Cecil,  Worces- 
ter, Harford,  Alleginy,  Carroll  and  Howard,  and  for  Baltimore 
city,  and  they  find  the  followinfj  persons  are  elected  and  returned 
as  members  of  the  Senate  for  the  term  of  four  years  itova  the  7th 
day  of  November,  A.  D.,  1855. 

Kent  county,  Edward  Wilkins,  Esq., 

Baltimore  county,  James  Turner,  Esq.; 

Talbot  county,  Benjamin  M.  Bowdle,  Esq.; 

Dorchester  county,  .James  Wallace,  Esq.; 

Cecil  county,  James  T.  McCudough^  Esq.; 

Worcester  Caunty,  Hillary  R.  Pitts,  Esq.; 

Harford  county,  Edwin  H.  Webster*,  Esq.; 

Allegany  county,  Samuel  M.  Semmes,  Esq.; 

Carroll  county,  Francis  T.  Davis,  Esq.; 

Howard  county,  Thaddeus  Clark,  Esq.; 

Baltimore  city,  S.  Ovvings  Hoffmali,  Esq. 

The  Committee  beg  leave  further  to  repoi*t  that  they  have  in- 
spected the  returns  of  the  judges  fro.m  Caroline  county,  and  ex- 
iamined  carefully  all  the  inatters  relating  to  the  claims  of  Matthew 
Chilton,  Esq.,  as  Senator  from  said  county,  to  fill  the  vacancy 
occasioned  by  the  death  of  the  Hon.  Henry  C.  Rawlings,  and 
they  have  come  to  the  conclusion  that  thsre  has  been  no  election 
in  said  county,  for  State  senator,  to  fill  said  vacancy,  and  that 
Matthew  Chilton,  Esq.,  is  not  entitled  to  a  seat  in  the  Senate  of 
Maryland,  as  Senator  troni.  Caroline  county. 

It  appears  that  Henry  C.  Rawling.i,  Esq.,  was  elected  on  the 
fifrt  Wednesday  of  November,  A.  D.,  1853,  as  Senator  froris  said 
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county  for  the  period  of  four  years,  and  that  soon  after  the  close 
of  the  session  of  the  General  Assembly  of  1854,  he  departed 
this  life,  and  it  thereupon  became  the  duty  of  the  Governor,  by 
the  Article  in,  and  section  29,  of  the  Constitution,  to  issue  a 
warrant  of  election  to  supply  the  vacancy  thus  created,  but  it 
seems  from  the  communication  of  the  executive  herewith  filed, 
that  no  wairantwas  ever  issued  by  him  authorizing  such  election, 
and  that  the  judcres  of  election  have  opened  a  pall  for  State  Sen- 
ator without  the  sanction  of  law. 

The  III  Hrticie  and  29lh  section  provide,  that  "in  case  of  death 
of  any  senator,  a  warrant  of  election  shall  be  issued  by  the  President 
for  the  election  of  another  person  in  his  place,  of  which  election 
not  less  than  ten  days'  notice  shall  be  given,  exclusive  of  the 
days  of  publication  of  the  notice,  and  of  the  day  of  the  election; 
or  if  such  death  occur  during  the  Legislative  recess,  and  more 
than  ten  days  before  its  termination,  it  shall  be  the  duty  of  the 
Governor  to  issue  a  warrant  of  election  to  supply  the  vacancy 
thus  created,  in  the  same  manner  that  the  President  might  have 
done  during  the  session  of  the"  Legislature."  It  will  not  be  con- 
tended, we  presume,  that  if  the  vacancy  had  occurred  during  the 
session  of  the  General  Assembly  any  election  without  the  war 
rant  of  the  President  would  have  been  valid.  The  constitution 
plainly  provides  the  pre-requisites  how  and  by  whom  the  election 
shall  be  ordered,  and  to  the  President  alone  is  given  the  power  to 
order  said  election;  any  other  warrant  or  proceeding,  emanating 
from  any  quarter  whatever  would  be  utterly  void.  The  other 
branch  of  the  said  section,  it  seems  to  your  committee,  is  equally 
as  clear  of  ambiguity  as  the  first:  "If  such  d6ath  occur  during 
the  Legislative  recess,  and  more  than  ten  days  before  its  termin- 
ation, it  shall  be  the  duty  of  the  Governor  to  issue  a  warrant  of 
election  to  supply  the  vacancy  thus  created,  in  the  same  manner 
that  the  said  President  might  have  done  during  the  session  of 
the  Legislature." 

The  only  other  question  then,  that  now  presents  itself  to  the 
minds  of  your  committee  to  be  disposed  of,  is  whether  in  the 
absence  of  the  warrant  of  the  Governor,  the  voters  had  a  right  to 
open  a  poll  and  proceed  to  an  election.  It  seems  to  your  com- 
mittee clearly,  that  they  have  not.  The  second  section  of  the  III 
article,  it  is  true,  provide  that  every  county  of  the  State  shall  be 
entitled  to  elect  one  Senator,  who  shall  be  elected  by  the  qualified 
votersof  the  county,  but  the  fifth  and  sixth  section  of  the  same 
article,  provides  the  times  of  said  election,  and  there  is  no  other 
time  authorized  by  that  instrument  or  any  other  law  known  to 
your  committee  for  holding  an  ele"tion  for  Senator,  except  that 
contained  in  the  29th  section,  in  relation  to  vacancies  Without 
and  aside  from  the  constitution,  no  county  or  portion  of  the  State 
isentitled  to  be  representetl  on  this  floor,  and  to  obtain  the  benar 


fit  of  that  representation,  it  must  proceed  according  to  its  provis-j 
ions,  which  has  not  been  done  in  the  case  under  consideration,  s. 
Your  committee  therefore,  however  much  they  may  regret  the- 
consequences  resulting  from  the  oversight  of  all  parties  concerned 
in  this  matter  are(]rawn  to  the  conclusion,  that  Matthew  Chilton,' 
Esq.,  is  not  entitled  to  a  seat  in  the  Senate  of  Maryland. 

JAMES  WALLACE,  Chairman. 
JAMES  TURNER, 
GEORGE  R.  DENNIS. 


REPORT  OF  THE  MINORITY. 


Mr.  Sofhoron  from  the  minority  of  the  coiiiinittee  on  elections, 

subnaitted  the  following 

REPORT : 

The  undersigned  members  of  the  committee  of  elections,  lo 
whoiTl  was  referred  the  certificate  of  election  of  Matthew  Chilton, 
as  Senator  from  Caroline  county,  have  had  the  subject  under 
consideration,  and  being  unable  to  ngiee  with  the  majority  of  the 
coniijuitiee,  ask  leave  to  submit  their  view  as  a  minority  rt^p</rt.     ' 

The  first  section  of  the  third  artic'leof  the  Constitution  declared 
"that  the  Legislature  shall  consist  of  two  distinct  branches,  a  Sen- 
ate and  a  House  of  Delegates,"  and  the  second  section  of  the  same 
article  declares  "that  every  county  of  the  Slate,  and  the  city  of 
Baltimore,  shall  be  entitled  to  elect  one  Senator,  who  shall  serve 
for  four  year's  from  the  day  of  their  election."  The  sixth  sec- 
tion of  the  same  article,  provides  for  the  classification  of  Senators, 
so  that  one-half  should  be  elected  every  two  years;  and  the  29th 
section,  so  far  as  applicable  to  the  case  imder  consideration,  de- 
clared 'HIhi  in  case  of  the  deiWh  &c.,  of  any  persdn  who  shall 
be  chosen  as  a  Senator  ,  it  shall  be  the  duty  of  the  Governor  to 
issue  a  watratkt  of  election,  lo  suppfy  the  Vacancy  in  the  same 
m  inner  ill  it  the  President  of  the  Seriate  might  have  done  during" 
the  session  of  ihe  L-^gislaiure,  provided,  however,  thai,  unless  n 
mtieiing  of  ihe  General  Assembly  may  intervene,  the  election 
there  oulered  to  fill  such  vacancy  shall  beheld  on  the  ilay  ensuing 
the  election  of Seiiaiurd."  Tljeniiithsectijiiof  ihelenihaiiicleisihe 
OQly  other  {>ari  of  the.constitmioa)  to  which  the  undersigned  doetn 


it  necessary  to  refer:  this  section  declares  "that  the  Sheriff  of  the 
several  counties,  and  of  the  city  of  Baltimore,  shall  give  notice 
of  the  several  elections,  authorised  by  this  Constitution,  in  the 
manner  prosciibed  by  existing  laws  for  elections  under  the  present 
Constitution.'* 

The  facts  to  which  these  constitutional  provisions  are  to  be 
applied,  in  deciding  upon  the  right  of  the  present  incumbent  to 
his  seat  in  the  Senate,  are  few,  simple,  and  without  dispute. 

The  gentleman  who  was  elepted  the  Senator  from  Caroline 
county,  at  the  general  election  in  1853,  died  during  the  hist  re- 
cess of  the  Legislature,  and  no  one  will  disptUe  the  proposition 
that  the  people  of  that  county,  by  reason  of  his  death,  became 
consliiutionally  entitled,  to  elect  a  Senator  to  represent  them  in 
the  present  Legislature.  It  appears  that  the  Governor  did  not 
for  some  reason  (inniiaterial  to  Consider)  discharge  the  dniy  im- 
posed on  him  by  the  sixth  section  of  the  third  article  above  quo- 
ted, by  issuing  the  warrant  of  election,  as  therein  provided 
for. 

And  it,  also,  appears  that  the  Shenflf  of  that  county  did,  in 
discharge  of  the  duty  imposed  on  him  by  the  9th  section  of  the 
lOih  article  above  referred  to,  give  notice  of  the  eleciion  of  a 
Senator,as  one  of  the  elections  auijiorized  by  the  Constitution,  to 
be  made  by  the  people  of  Caroline  county.  And,  it  further  ap- 
pears, beyond  controversy,  that  at  the  general  eleciion  in  Novem- 
ber last,  the  present  incumbent  was  chosen,  by  a  majority  of  the 
votes  of  that  county,  as  a  Senator/  ' 

*i>lnit;he  opinion  of  fchfeiindersignedj  the  paramount  object  of  the 
Constitution  to  be  gathered  from  all  its  provisions  in  ihisconnection 
was,  to  secure  to  every  County,  and  to  the  city  of  Baltimore,  a 
Senator;  and  that  the  provisions  whieh  make  it  the  duty  of  the 
Governor  to  issue  the  warrant,  and  of  the  Sheriff  to  give  notice  of 
elections,  were  designed  to  secure  to  the  several  counties,  and  to 
the  city  of  Baltmore  the  constitutional  privilege  conferred  upon 
each,  of  eleciing  a  Senator;  and  were  not  intended  to  make  the 
coiistitulional  right  of  representation  dependent  upon  the  will,  ca- 
price, or  the  discbarge  or  non  discharge  of  duty,  by  the  Governor 
or  Sheriff.  The  report  of  the  majority  of  the  Committee,  predi- 
cates the  exclusion  of  the  incumbent  from  his  seat  in  the  Senate, 
solely  upon  the  ground,  that  the  Governor  did  not  discharge  his 
duty  by  issuing  the  warrant  of  election;  the  fact  that  a  majority 
of  the  votes  cast  at  the  general  election  were  for  the  incumbent, 
being  admitted. 

The  result  of  their  argument  necessarily  is,  to  place  it  in  the 
power  of  the  Governor  and  Sheriff  to. ?tnp  the  wheels  of  jjovern- 
ment  by  the  neglect  of  the  former  to  issue  warrants  of  election  in 
eases  of  -vacancy,  and  of  the  latter  t<*  grve  notice  i)f  the  election 


of  Maators  and  delegates;  whereby,  according  to  theit  ajgument, 
there  would  be  no  senator  or  delegate  legally  elected. 

It  was  surely  never  the  design  of  the  framers  of  the  Constitu- 
tion to  confer  upon  its  officers  the  pd\ver  of  uprooting  the  govern- 
ment itself;  and  yet  the  undersigned  respectfully  submit  that  such 
power  necessarily  exists,  if  the  argument  of  the  majority  of  the 
committee  is  correct. 

The  undersigned  are  therefore  of  opinion  :  1st,  That  by  the  death 
of  the  then  incumbent  prior  to  the  late  general  election,  Caroline 
county  became  constitutionally  entitled  to  choose  at  that  election  a 
senator  to  represent  them  in  the  present  Legisiatuie.  2d,  That 
the  people  of  Caroline  county  were  uot  deprived  of  that  constitu- 
tional right,  by  the  non-discharge  oi  the  duty  imposed  upon  (he 
Governor,  to  issue  the  warrant  of  election.  3d,  That  the  present 
incumbent  at  the  general  election  in  November  received  for  the 
office  of  Senator  a  majority  of  the  votes  cast  in  Caroline  county 
at  that  election,  and  that  he  is  entitled  to  hold  such  office  for  the 
residue  of  the  term,  for  which  his  predecessor  was  elected. 

JOHN  H.  SOTHORON, 
I^MES  A.  BOND; 
/ 


